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Passed by Shri Uma Shankar Commissioner (Appeals-l) Central Excise
Ahmedabad
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Avrising out of Order-in-Original No GNR-STX-DEM-DC-57/2015 dated :29.12.2015
Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar, A’bad-lIl.

g afieremat / wiRyarsy @1 = ©g uar Name & Address of The Appellants/Respondents

M/s. Optus Laminates Pvt. Ltd. _
(Formerly known as Touch laminates Pvt. Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the-

following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

i SiffTT 1994 T URT 86 @ afava ordier @Y T & U @I S Wdhcil—
Under Section 86 of the Finance Act 1994 an appeal lies to :- .
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated. '
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(iiy = The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A).of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Custorns / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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2 One cdpy of application or O.I1.O. as the case may be, and the order of the adjuration

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982.

4. Y gow, AR 3edTE Yo Ud WaTRT Irdvelir itrevor (dede) & wier srdie & ATl o Sl seng
Yoo AT, oy A URT 0% F wia Redradea) dafRRmE 0tvRoty A WEm ) R
o€.0¢.R0 Y FY Y TeclId ITATATHA, ¢33y Y URT ¢3 & 37crdier Yar w1 oY AT 1 1€ ¢, gan frfRare oy ar¢ qd-
Ty w7 e sifrard §, e 6 537 4Ry & siaetd st Y ST arel) e ST ur s T W ¥ wRE At
FFAIT ITTE Yok U [arT & e « Hier e v e # e e

(i) T 11 € F aeta Ruia e

(ii) Yeide AT A o) A Ao Y

(i) VI AT G F A 6 F qdw 3T W

~ 3T w91 7 B 3 T S Tereer el (&, 2) AN, 2014 3Fw A g forelt ardftefier mftrerdt &
waet frarrefier wererer 3t vd arcfter i A Tl g

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
82 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~>Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority pricr to the commencement of the Finance (No.2)
Act, 2014.
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(4)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” :
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ORDER-IN APPEAL

This appeal has been filed by M/s Optus Lammates Pv"FﬁLtd (formerly- M/s Touch
Laminates Pvt Ltd), Sonasan, Opp. Ceramic Zone“Hlmatnagal (hereinafter 1efeued to as
“the appellant”) against Order-in-Original No.GNR-STX-DEM- DC—57/2015 dated
29.12.2015 (hereinafter referred to as “the impugned order) passed by the’ Deputy
Commissioner of. Service Tax Division, Gandhinagar (hereinafter referred to- as “the

adjudicating authority).

2, Briefly stated, the facts are that based on the audit objection, a show cause notice
dated 14.05.2015 was issued to the appellant for demanding service tax amounting to
Rs.1,36,392/-, on insurance premium received from their customer for facilitating the
insurance benefit to the goods sold, under service category of “ Support services of
Business or Commeme The adjudicating authority, vide the impugned order has
confirmed the demand with interest and imposed penalty under Section 78, 77(1)(a),
77(1)(b), 77(1)(e), 77(2) of the Finance Act, 1994 and Rule 7C of Service Tax Rule,
1994.

3. Being aggrieved, the appellant has filed by the present appeal on the grounds that
in the instant case they had recovered insurance charges incurred by them on the goods
supplied to their customers; that they had obtained transit insurancte policy for all the
goods manufactured by them for the entire year; that in such activity, the question of
providing any service to any other party does not arise. None of the activities mentioned
in the definition of “Support service of business or commerce” has been carried by the
appellant; that the amount of transit insurance 1ecove1ed by them is directly related to the
goods manufactured and hence not termed as service; that they have not charged any
amount as consideration from their customer, other than the premium of transit insurance;

that even otherwise, as per CBEC’s circular No.120(a)/2/2010-ST dated 16.04.2010, re- ’
insurance commission is not liable to service tax. No penalty is imposable in the matter as

the demand is not sustainable.
t

4, A personal hearing in the matter was held on 19.10.2016. Shri M.H.Raval,
Consultant appeared for the same on behalf of the appellant and reiterated the grounds of

appeal.

5. [ have carefully gone through the facts of the case and submissions made by the
appellant in the appeal as well as at the time of peréonal hearing. In the instant éase, the
short point.to_be decided is as to whether the transit insurance charges obtained from
their custoniérs by the appellant is merit consideration for charging service tax uhder the

category of “Support service of Business or Commerce” or otherwise.

6. At the outset, 1 observe that the appellant has recovered insurance charges from
their customers at a rate/percentage equal to the rate of insurance pre'mium paid by them
to the insurance company for covering any damage/accident to goods before handing

over and such insurance charges are collected on gross value of the goods in the invoice.
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The adjudicating authority has confirmed the demand of service tax on the glound that
the appellant has extended services to their customers, by collecting msulance :charges
against any loss or damage to manufactured goods dunng transportation; that the said
service has been extended for the goods cleared from their factory gate ;.e after
transferring the ownership of the goods and such service covers under the catégory of

“Support service of Business or Commerce”.

7. In the impugned order, the adjudicating authority has held that the insurance
charges collected by the appellant is nothing but an amount received for facilitating the
insurance benefit and it was collected for providing “support service of business or
commerce”, hence taxable under Section 65(105)(zzzq) of the Finance Act, 1994 (FA) as

per definition of the said service defined under Section 65(104 c) of the FA.

8. The definition of “Support of service of Business or Commerce”, vide the section
ibid is as under:

“Support services of business or commerce” means services provided in relation to
business or commerce and includes evaluation of prospective customers, telemarketing,
processing of purchase orders and fulfillment services, information and tracking of
delivery schedules, managing distriburion and logistics, customer relationship
management services, accounting and processing of transactions, Operational or
administrative assistance in any manner], formulation of customer ser wce and pricing
policies, infrastructural support services and other transaction processing. *
t
As per definition under Section 65 (105) (zzzq) of FA, service to any person, by any
other person, in relation to support services of business or commerce, in any manner is
taxable. From the above definition, the essential requirement for taxability appears that
the transaction should be amount to a service and the service should be in relation to

support services of business or commerce.

9. In the instant case, I observe that the appellant takes insurance for the goods to be
delivered to their customers and recovering insurance charges incurred for the said goods
in transit to the customer’s destination. Taking insurance for their manufactured goods
while in transit is a measure adopted by a manufacturer, either as per agreement or not, to
ensure the safety of the goods. In para 23.4 of the impugned order, the adjudicating

authority has stated that the buyer has cast the responsibility of benefit of insurance of

goods so that the goods reach the buyer’s destination under insurance coverage and if any -

damage/loss to goods occurs, the assessee pay to the buyers after recovering insurance
claim from the insurance company. In the circumstances, the question arises as to whom
the appellant support for business? Taking transit iﬁsurance for the goods cleared to the
buyer’s premises by the appellant cannot say that they support buyers business. As stated
above, it is a safety measures taken by the appellant during transit. Such safety measures
can also be taken themselves by the buyers instead of by the appellant. Thus, as étated by
the adjudicating authority, the buyers cast their respon§ib11ity on the appellant and paid
the actual insurance incurred appears for not providing any service, but for a safety
measure of the geods. Further, from the fact of the case. [ cbserve that the: appell‘mt h'ld

not received any consideration for extending such facility; that they ’h’ufqecoveledf )
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actual insurance charges what they have paid. Fur ther, the adjudlcatmg authouty has also
not mentioned in the impugned ord& that the appellant had rego Yered extra amount other
than the insurance premium. In such situation, I do not find any service and any
consideration in such activity. As per Section 65 B (44) of FA, “service” means any
activity carried out by a person .for another for consideration and includes a ;declal"ed
service. Recovery of transit insurance charges incurred by the appellant does not

tantamount to provisions of any service to their customers.

10.  In view of above discussion, I do not find any merit in demal}ding service tax on
transit insurance charges recovered by the appellant from their buyers and the same is not
sustainable. Since the demand is not sustainable, the penalty imposed is also not

sustainable.

11.  Inview of above I set aside the impugned order and allow the appeal filed by the

appellant. mmﬁﬁﬁmmmmaﬁﬁ@ﬁmm%l

The appeal filed by the appellant stand dlsposed of in above terms. R
gz
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¢ Date:[¢/11/2016
Attested
ZV\ \/"?f‘\ W
(Mohanan V.V)

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.AD.

To,

M/s Optus Laminates Pvt Ltd
(formerly-M/s Touch Laminates Pvt Ltd),
Sonasan, Opp Ceramic Zone, Himatnagar

Copyto: . ' {

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-I1I.

3. The Additional Commissioner,(Systems) Central Excise, Alumedabad -1I I
4, The Dy./Asstt. Commissioner, Central Excise, Division Gandhinagar

5. Guard file
6. P. A. file.







